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FOREWORD
2020, Annus Horribilis…
It has been a year of death, mayhem and general
suffering. Most of the aspects related to legal
practice during the current time have been covered
in Advocate and we have therefore not repeated
them here. After our call for contributions for Bar
Brief (see ECS circular 218/2020 dated 16 October
2020) regrettably proved unproductive, we have
covered some topics we thought were relevant and
also attempted to re-frame the situation so that
some light may be perceived among the gloom.
We hope that 2021 brings us all improved times –
and times during which it is once again possible to
hold the kind of social gatherings for members we
have had to forego this year. Until then - stay well
and stay safe!
Publications Committee (CBPubCom@gmail.com)

ON VACANT
CHAMBERS AND
RESIGNATIONS
(Sascha e Câmara)
Much like others I know, I initially assumed that
the circulars showing a surprising amount of vacant
chambers being advertised were indicative of a similar
number of resignations. Since this became a topic of
conversations with colleagues a while back, I decided
to look into this issue and report on it to the general
membership. Here are the numbers:

• Membership (excluding pupil members) as at
4 November 2019 was 479 (109 silks and 370
juniors) and on 9 November 2020 it was 478 (107
silks and 371 juniors).
• There were 11 resignations between March and
end October 2019 while the resignations for the
same period in 2020 tallied to 14.
• The transformation demographics within the
resignation figures have remained roughly the
same for 2019 and 2020 (in 2019 there were
3 members of colour who resigned during that
period while in 2020 there were 4).
It is clear that no pandemic-related drama emerges
from these numbers and it therefore appears that we
have navigated the worst – the attrition attributed to
Covid-19 was misperceived. What is however very
concerning is the circular detailing rental arrears
(No 197/2020 dated 9 September 2020) and the
implications thereof, but that is another topic.
As discussed elsewhere in this Bar Brief, the reason for
the long vacant chambers circulars is a reconsideration
of the Cape Bar’s policy on the holding of individual
chambers. At the time of writing, there were 22
members exempt from keeping chambers for various
reasons which are kept confidential.  Their names may
be gleaned from the members telephone list on which
the designation ”(NA)” appears in the column which
shows where particular members keep chambers.
I am of the respectful view that we should not let a
good crisis go to waste and really consider how we
wish to see the Cape Bar ‘future-proof’ itself in light
of what we have learned this year. p
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KEEPING CHAMBERS OR KEEPING CHAMBERS?
(Patrick Mackenzie)

Thou shalt not practise as a member of the Bar without
holding chambers.
It is, and remains, among the foremost rules underpinning
the practice of law as a member of the Cape Bar – or
any other Bar for that matter. The rule’s importance is
evidenced by the fact that it is firmly embedded in every
Bar’s constitution, in one form or another.
The constitution of the Cape Bar provides: “Every
member shall be obliged to keep chambers approved by
the Bar Council unless exempted from this obligation on
good cause shown.”1
The constitution of the Eastern Cape Society of
Advocates reads: “‘Advocates (save for associated
members) who normally practise in the Division’ means
those Advocates who are recognised for the time being
by the Bar Council as normally practising in the Division:
provided that no person shall be recognised who does not
occupy Chambers approved by the Bar Council within the
Division …”2
In a similar vein, the constitution of the Johannesburg
Society of Advocates reads: “Save with the special
consent of the Bar Council no member shall occupy
chambers in any building not approved for such purpose
by the Bar Council.”3
By contrast, the KZN Bar frames the requirement to
hold chambers thus: “[F]ull membership … is available to
a person who practices as an Advocate having his or her
principal chambers in Durban or Pietermaritzburg and
who does not pursue any other professional, commercial
or industrial undertaking other than those that may be
allowed by the Society from time to time as provided for
in the Rules …”4
Interestingly, there appears to be no mention in the
KZN Bar’s constitution of the requirement to hold
chambers approved by the KZN Bar – but it is arguably
implicit in that provision.
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Paragraph 3(b) of the Constitution of the Cape Bar.
Paragraph 2(1) of the Constitution of the Eastern Cape Society of
Advocates.
Paragraph 9(b) of the Constitution of the Johannesburg Society of
Advocates (updated June 2015).
Paragraph 3(b)(i) of the Constitution of the Society of Advocates of
KwaZulu-Natal.

Although the author’s attempts to trace the precise
origins of the rule were less than successful, it is clear
that the rule to hold chambers is old,5 perhaps even
older than the Bar itself.
One can also easily deduce the rationale for its
existence. After all, requiring its members to hold
approved chambers facilitates access to counsel. That
is especially true of the Cape Bar since it is directly
adjacent to the Western Cape Division of the High
Court. It is perhaps not inaccurate to state that the
rule emanates from the referral system – the split
profession – that characterizes the legal profession in
South Africa.
The requirement to hold chambers – especially
chambers approved by the Bar – centralises the
Bar’s ability to exercise control and discipline over its
members. It is, after all, easier to monitor members
when they practice on the Bar’s doorstep. Indeed,
exercising discipline over its members was previously
one of – if not the – foremost of the Bar’s responsibilities.
But that function has now been assumed by the Legal
Practice Council and the Bar limited to disciplining its
members in respect of infractions that might end with
the termination of membership only.6
But apart from centralising its ability to exercise control
over its members, holding Bar-approved chambers
enables the Bar to facilitate the transformation of the
legal profession.
It is also not a stretch to suggest that the concentration
of members facilitates the sharing and expansion of
legal knowledge amongst its members. In so doing, it
promotes a better understanding of the law, and hence
a better application of the law. Better lawyers make for
better law, after all.
But we stand on the precipice of change. The coronavirus
pandemic has forced upon us all a ‘new normal’, a new
way of doing business and of practising law. Even as the
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Wulf v City Tramway Co Ltd and Black 1945 CPD 3.
Chapter 4 of the Legal Practice Act, 2014.
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debate rages on whether we have seen – or are yet still
to see – its resurgence, Covid-19 has caused everyone
to question the necessity of conventional business (and
legal) practices – especially the necessity of holding an
office.
Is it really a necessity? Or is it a luxury? Certainly, BC
[sc. Before Corona] holding an office was indeed a
necessity; but perhaps one that was arguably borne out
of longstanding custom without considering whether it
is genuinely necessary.
The rule requiring members to hold chambers, I would
argue, is different since it serves a purpose beyond
mere commerce. The importance of exercising a degree
of control over where and how its members practice
lies in the Bar’s ability – and duty – to facilitate access
to justice.
But that being said, as Bob Dylan wrote: the times they
are a-changin’.
One need only glance at the monthly vacant chambers
circulars for that reality to sink in. The most recent
circular advertised 37 vacant chambers.7
This time last year, there were only 6 vacancies
advertised.8
Recognising the imminence of change, the Cape Bar
Council took the first tentative step in a new direction
in May 2020, when it resolved to appoint a committee
“to investigate the need for and the legal, practical and
financial feasibility of a new Housing Policy.”
That sub-committee prepared and circulated a survey
amongst members to collect detailed data from
members regarding their views on the current housing
policy, their personal preferences for housing, and for
housing policy reform.
The survey offered members a range of options to
consider from which they could select their individual
preferences. The options on offer included familiar
options, such as sharing of chambers and extending
the Scottish Model Chambers, as well as more ‘radical’
changes, like setting up satellite chambers and the
formation of groups.
In September 2020, the Bar Council published the
results of that survey: “There is overwhelming support
for a change in policy. The results show that the current
policy is outdated and inadequate.”9
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The survey revealed –
• that the majority of members support a more
flexible housing system where sharing of chambers
should be extended to all members regardless of
seniority. (Members might recall that the sharing
concept was introduced at the Cape Bar in 2013
and has, in one form or another, continued to exist
as circumstances require.)
• substantial support for the extension of the Scottish
Model Chambers.
• significant support for practicing from home or in
privately leased chambers and/or where members
have door chambers and where they pay for shared
consultation facilities.
• some support for the Group System, albeit to a
lesser extent.
• that the least favoured option is for establishment
of satellite chambers.
A change of this magnitude has obvious implications
for the Bar and its members. It is a decision that cannot
– and must not – be rushed. But when (or if) that
change transpires, its extent and precisely what form it
might take, remains to be seen. p

APPLICATIONS
FOR CONFERRAL
OF SILK
After the last call for applications for silk in 2017,
the following 18 members responded to this year’s
call: Beyers, (Almero) de Villiers, Edmunds, Gess,
Goldberg, Gordon-Turner, Greig, (Philip) Myburgh,
O’Brien, Osborne, O’Sullivan, Papier, Patrick, (Marius)
Steenkamp, (Paul) Tredoux, van der Schyff, Vos and
(Gary) Walters.
Their applications will be assessed by Joseph SC
(chairperson), Arendse SC, Rosenberg SC, Golden
SC, Norton SC, Bawa SC with (Louis) Olivier SC as
alternate member.
We hope that the successful candidates will experience
a far shorter wait for their letters patent than others
did in the past! p

Vacant Chambers Circular 227/2020.
Vacant Chambers Circular 171/2019.
CBC Circular 204/2020.
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IN MEMORIAM
MKHUZELI NDZONDO
SC
(member 2018 – 2019)
News of the passing of Ndzondo
SC belatedly reached the Cape
Bar and was published on 9
October 2020 via ECS circular.  
It is with regret that we are
unable to do more than mention
him and convey our condolences
to his family and friends. Since
he was a member of the Bhisho and Port Elizabeth Bars until
he briefly joined us in the Cape, we hope he received a fitting
tribute from those who knew him well.
Information available online reveals that he applied for a
permanent position on the bench in 2009 and in 2015 after a
long and varied career in the Eastern Cape which began with
his graduation from Fort Hare University. p

TRACEY PHAROAH
It takes a minute to find a
special person
An hour to appreciate them
And a day to love them
But it takes an entire lifetime to
forget them.
Kahlil Gibran
Renee Graham
The unexpected passing of Tracey Pharoah was a shock to
us all. My heart was deeply saddened to know that we would
no longer see her walking up Keerom Street. Although
Tracey was not known to me intimately, I had numerous
conversations with her and she was my opponent in a
matter. During the brief encounters that we shared, I learnt
that Tracey loved her daughters, had a passion for law; and
would never pass up an opportunity to watch tennis.
Jenna Cook
Tracey was a mature LLB student who took on Kramer for
all its worth. She sat two rows from the front in lectures and
was never afraid to ask questions, despite a packed lecture
theatre of three hundred students.
Perhaps she did not know this, but to other mature LLB
students in our year, she was a beacon of hope, shining
bright from the second row and showing us that we could
endure (even through the infamous subject of Property
Law).
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At the Bar, Tracey became my friend and we often
commiserated on our experiences during pupillage and
starting our practices. Tracey’s response to my hardship was
always to get on with it.
Tracey was never afraid to take on any matter and loved
research. I do not think that Tracey ever missed a day of
Varsity and her work ethic continued at the Bar.
She loved her daughters Alice and Daisy. She loved a good
biryani and often went to the Thursday market to get her
fill. p
Tracey, you shall be sorely missed

RIP KOSIE OLIVIER SC
(by Trevor Emslie SC)
This is but a short tribute
to Kosie Olivier SC, who
passed away at about 11am
on Saturday morning, 7
November 2020, an arbitrary
and much-lamented victim of
the Covid virus, apparently
contracted at an October
wedding clebration. How
cruel and sad is that?
Kosie, as he was known to all,
recently vacated his ‘room
with a view’ on the 15th floor of Huguenot Chambers,
having been exempted from keeping chambers. He told me
that he intended to continue his practice from home.
To give you an idea of how widespread the affection for
Kosie was, I heard from my wife’s cousin, a doctor practising
in Bermuda, that all was not well with Kosie, and that his
family had been summoned to the hospital the night before
he died. The affection for Kosie knew no boundaries.
Kosie was a much loved member of the 15th floor, wellknown for his wry and mischievous humour (which on
occasion went a bit far, but never failed to raise a smile), but
to me he was much more than that. He was a true friend,
not in the sense of living in one another’s pockets (as it
were), but in the sense that he was dependable and could
always be counted on when it mattered.
Kosie’s daughter, Engela, now an attorney, spent time a few
years ago reading in chambers with her dad, and to Engela
and her brothers, Johan and Pieter, we extend our sincere
condolences on the loss of a father of whom they can be
very proud.
Dr Charles Swart’s message from Bermuda says it all: ‘Such
a waste of a brilliant life!’ p

New Release

Essential Evidence
nd
2 Edition

Navigate the law of evidence, with ease.

R598.00

by David Theodor Zeﬀertt (Author),
James Grant (Author), A Paizes (Author)
ISBN: 9780639008608 (Print)
ISBN: 9780639009971 (Ebook)

Available in Print or ebook
store.lexisnexis.co.za

Falling within the Civil Procedure and Criminal Procedure Research Area’s, the law of evidence is
an essential part of every South African law qualiﬁcation as well as holding an important place in
professions such as policing.
First published in 2010 and authored by legal experts Profs Zeﬀertt, Paizes and Adv J Grant,
Essential Evidence oﬀers a condensed and easy-to-navigate version of the more detailed The
South African Law of Evidence, the authoritative guide to the law of evidence in South Africa
(by the same authors).

New Release

Rules of the CCMA
th
5 Edition

When it comes to labour disputes, we know
the rules. Do you?

R358.80

by Marion Fouché (Author)
ISBN: 9780639005447

Order your copy today
store.lexisnexis.co.za

The Labour Relations Act of 1995 creates space for employees to challenge alleged unfair
dismissals and other unfair practices at statutory dispute resolution forums such as the
Commission for Conciliation, Mediation and Arbitration (CCMA). Now in its ﬁfth iteration and
written in plain English, Rules of the CCMA and the Labour Courts covers the latest rules for
the CCMA and Labour Courts, making clear an otherwise complex set of rules and procedures.
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THE VIRTUAL MEETING’S
BIG 5
(Rob Acton)
It is a truism that our society has been significantly and
permanently altered by the Covid-19 pandemic. As lawyers
we have had to adopt a new medium to perform our
functions and run our businesses. The remote platform has
become a necessity and in many ways has made us realise
that there are more efficient ways of doing what we do.
But the sudden rise in the profile of technology-assisted
communication has also highlighted barriers caused by a
lack of access to technology and has also drawn sharp lines
between categories of people, based on their skill, or lack of
skill, in managing the tools of the new trade.
In an era of virtual game drives we have a new “Big-5”. You
may be interested in trying to spot any of the Big-5 of the
virtual meeting, during your professional interactions. If you
do sight any of them be sure to record the time and date of
the sighting.
The Middle-Aged Noob
This individual is a more regular sight as the days go by. A man
or woman over the age of fifty who proclaims themselves to
be “quite happy to conduct the meeting” by remote platform,
and ventures to suggest before the invitations go out that
they have conducted “a few” of these meetings before. And
yet, when faces start to appear on screen and microphones
stutter to life, their voice can be heard meekly inquiring
“hello, can you hear me?” from behind a blank window. What
follows is a 10 minute interlude during which each other
participant attempts to explain to the Noob, how to switch
on their camera. As time progresses the other participants
begin to ask questions that become more searching. The
Noob’s answers grow shorter and less informative, until the
truth eventually comes out that the Noob is sitting in front
of a computer that does not have a camera at all.
The War Correspondent
Often, ex-Middle-Aged Noobs, War Correspondents have
recovered from their initial embarrassment (caused by the
no-camera incident) after being informed that they can run
Zoom on their mobile phones. Armed with their phones
they now dive headlong into a meeting with five other
participants, who are then subjected to an hour or more
of the most nauseating camera work ever experienced. At
times the jerky sweeping camera moves suggest that the
participant is actually being shot at while addressing the
meeting. These gonzo style remote platform anarchists are
often heard to exclaim at the end of a two hour meeting
that the system works amazingly well. Their sentiments are
seldom shared by the dizzy, exhausted viewers who have
been exposed to the horrors of war for the duration. Most
War Correspondents cannot reveal their true identities so
they go by clever aliases such as “Galaxy 6” or “iPhone 10”.

The Gamer
Not all lawyers were taken by surprise by the move to
remote hearings. The gamer has been using remote
platforms for years to discuss such cerebral and deep
subjects with their fellow clan members as whether a
particular weapon is “OP” or whether a “Patch is broken”.
The gamer has quickly taken to the “new normal” and
wants to demonstrate this to all of the late adopters. In
order to do so he or she appears on screen wearing a
gaming headset, in front of a virtual background of their
World of Warcraft avatar and feels no desire to change
any of their pre-existing settings. Woe betide the judicial
officer who has to remotely decide a complex issue relating
to the applicability of Lillicrap to a claim for economic loss,
after hearing argument from Poggenpoel S.C. and St@
rrbutt69.
The Adopter
This lawyer grasps technology with both hands. They had
Dragonspeak, back when it only understood Dragon. They
have experimented with microphones in their chambers
larger than their heads and they often have an unhealthy
fascination with mind maps. These cyber lawyers see
remote hearings as the opportunity they have always
craved to show off just how modern and out of the box
they are. They are over-users of document sharing and
screen icons to indicate whether they agree or disagree
with something. These pioneers are often victims of their
own ingenuity, sowing confusion and frustration with their
attempts to zoom into minute portions of a document,
without due regard for the different screen sizes and
resolutions of the other participants or travel down an
apparently never-ending arm at the outer edges of the
galaxy that is a map of their own thoughts.
The Magician
Magicians are remote platform super-users who have
worked out the most effective way of using remote
meetings to minimise their own workload. This happygo-lucky individual is prone to disappearing from shot for
extended periods of time, and then reappearing, as if by
magic. They are also known to switch off their cameras
for extended periods. The most canny among them
have mastered the art of changing their screen name to
“Processing…” and of displaying carefully composed virtual
backgrounds, depicting a still image of themselves in midsentence. Combined these feats of legerdemain can create
the near seamless illusion that the person is actually in the
room. They may be but, even if they are they are probably
busy with something else.
There may be many different sub-species of the big five
stereotypes, and I am sure you have ideas for others that
should have made the list. I hope that this list will provide
you with a distracting game drive, as way to while away the
long hours spent in front the screen, virtually watching and
virtually listening.
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ANNUS HORRIBILIS
(idea by Barbara Vaughan, compiled by Lizani van Dyk, all contributions anonymous)
Without in anyway detracting from what has no doubt been
a very trying, sad, difficult and disappointing year for many,
on a more light-hearted note we thought we would try to
make some relatable legal comparisons in an attempt to
describe how very, very awful it has been.

If 2020 was a divorce action ….
the parties would be *this* close to settling the division of
their multimillion Rand joint estate but insist on proceeding
to trial because your client refuses to give up the television
in the spare bedroom.

If 2020 was a third division appearance……
the presiding judge would be Erasmus J; you would be
briefed late to move for a postponement by agreement
between the parties; have little insight into the merits of the
matter and be number 94 on the roll.

If 2020 was a plea to your particulars of claim,
drafted after the brief had been sitting on your
desk for a fair while…
it would be a special plea of prescription.

If 2020 was a client…….
it would be pro bono and for a client whose gratitude,
co-operation and prospects of success is directly proportional
to the amount he or she is paying for your services.

If 2020 was a full bench of the Western Cape
High Court……
it would be constituted by J_____________; J____________ and
J____________[insert at your own election/peril].

If 2020 was a law text book…….
it would be Zeffert’s Law of Evidence (mainly that theorizing
bit about the onus of proof, evidential onus and Pillay v
Krishna 1946 AD 946).

If 2020 was provisional sentence proceedings in
which you were appearing for the plaintiff……
the original liquid document would go missing.

As an antidote to the prevailing
gloom, the Western Cape High
Court staff rose to the 'Jerusalema'
challenge and entertained Keerom
Street with their well-rehearsed
routine on 22 September 2020.
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If 2020 was an opposed motion ….
it would require early allocation and your practice note
would not comply with practice note 43(2) as read with
practice note 42(2) and practice note 44(4) and Practice
Directive D3 as read with Practice Directive B of the Judge
President’s Directives dated 10 August 2020. Wait…what?

If 2020 was a courtroom…….
It would be one in the civil annex (23, 24, 25) with the (mostly
broken) flip desk extensions that collapse at regular intervals
on your kneecaps (notwithstanding having placed no files on
the desk-top at all but rather precariously balanced them on
the 2 cm ledge in front of you).

If 2020 was a trip to Room 1…….
Don’t be ridiculous. You can’t go to Room 1. No one
remembers what that’s like. Send an e-mail or leave it in the
drop box.

