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ANOTHER YEAR

A

nother April, another Bar Annual General Meeting
is drawing near. As always, the AGM raises hotly
debated issues, including who will take the Chair in
the forthcoming year, who will be heading the Library
Committee, who will oppose which motion, and how do you
ensure that you arrive at the AGM early enough to secure a seat.
It is also an appropriate time to look back, over the past 12
months, and perhaps once again ask ourselves ever-recurring
questions – what do we stand for, where are we going, why are
we here?
It’s fair to say that the year has been relatively calm, and
free of scandal, warfare or heartache. The Legal Practices
Bill continues to be debated with apprehension, and
bemusement, and we continue to stare into an uncertain future
in which learned and nameless bureaucrats will control the legal
profession, allegedly to the benefit of the public. The judicial
appointments recommended by the JSC are not brilliant, but
on the other hand are also not as staggeringly irrational as some
of the history-making decisions of recent years. For now, the
accommodation crisis facing newly admitted counsel having to
find chambers somewhere within walking distance of the High
Court seems to have been resolved. Rolling blackouts mean
you meet interesting people in the stairwell of the building,
and the demise of tea in the Common Room is missed by
nobody except a small handful of practitioners who regarded
the Common Room sandwiches as their main meal of the day.
The legislation from Parliament continues to be as daft as ever,
judges hand down judgments which are, according to one of the
litigants involved, brilliant and, according to the other, absolutely
dismal and incomprehensible. Bar fees creep up steadily.
The library is an empty place, and the number of textbooks
appear to decline steadily with each passing year. The issue
of facilitating access to the profession, of transformation, of
the entry-level standards before prospective members can be
admitted to pupillage, and of the training and mentoring of pupil
advocates, continue to demand much time and energy – and
rightly so. The continued existence of the Bar is well served by

making sure that those admitted to its ranks have been properly
trained, and have successfully made it through the rigours and
challenges of pupillage.
An important question, and one which deserves to be revisited
regularly, is this: What are the values that the Cape Bar, as an
institution and a collective body represented by individual
members, stands for? What is the contribution we make to the
administration of justice and the upholding of law and order?
There are many facets of our year-to-year activities which, on
this score, deserve emphasis. The compulsory pro bono hours
which each member has to put in, the work done by the Pro
Bono Committee, the initiatives which the Bar is undertaking
to promote alternative dispute resolution mechanisms which,
ultimately, seek to reduce the costs of litigation, the role which
the Bar plays in commenting on litigation tabled in parliament.
These are but some of the activities of which we can be proud.
A related topic, which deserves some measure of thought
and reflection, is the sacrifice made by those who, each year,
undertake the reckless task of volunteering for service on the
Bar Council, or one of the sub-committees of the Bar Council
which has an active and ongoing workload. The time spent
by the members of these committees and sub-committees
is considerable, and those hours are put in with no personal
gain, and often with little or no gratitude form the Bar members
affected by the actions and decisions of these committees. So,
as the next AGM approaches, we should perhaps in word and
thought acknowledge, and thank, those who have given of their
time in this fashion over the past 12 months.
To summarise, then, a year mostly quiet, and largely without
any volcanos or ructions. And that, to be honest, is comforting.
There is nothing wrong with business as usual. The fact that
things have not fallen apart, that we have not featured daily in
the headlines, that the relationship between Bench and Bar is by
and large a healthy one, and that the Bar is not in a state of civil
war and/or mutiny over anything in particular, indicate not only
that the gods on Mount Olympus have found other things with
which to amuse themselves. These things indicate, also, that
the Bar Council, and the members of the Bar, have spent the
last 12 months focussing on what is, after all, their fundamental
reason for existence – the legal profession, and especially that
part of it relating to litigation and the administration of justice.
Now, about that Library Committee ….
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AT THE END OF THE DAY

S

Sascha e Câmara

hortly before 4 o’clock each afternoon, Keerom Street
is suddenly filled with black robed figures trudging
wearily back to chambers, after spending the day at
the mercy of Judge Whoever. What do they do, on
arriving back in chambers, to wash away the grief and tears of
the past few hours?
What happens after everything has been said and done? That
was the question posed for this exercise and here are the
musings which followed it.

The answer is as varied, I guess, as are the personality-types
represented at the Bar. In the Cape there are about 450 of
us and the personalities span a continuum from the ebullient,
self-important Counsel1 to reserved, self-effacing counsel2,
with the whole gamut in between. The former are probably
much more amusing to consider than the latter who most
likely simply get on with the job at hand – and with life in general
– while kicking up the minimum of fuss.
At the end of a long day in the trenches I have witnessed
everything from the maudlin drowning of sorrows in a halfempty glass of (usually expensive) libation to the gleeful
recounting of (very exaggerated) success. Either situation can
be a relatively private interlude or a performance conducted
on a public stage. There may or may not be a captive audience,
a holding of one’s own court after Court.
On occasion I have been present at the actual event as well as
at the unwinding/recounting and have wondered whether I had
occupied the same place in time and space, so disconnected
was the reaction. I have witnessed both literal victory laps and
proverbial kickings of the dog. Different folks, different strokes,
same floor. It appears that all of us ‘decompress’ in some
fashion. Some do this visibly and with a posse in tow while
others navelgaze sans entourage, but I dare say that some
level of post-mortem is universal.
One may imagine that Counsel (with a capital “C”) would
consult the old authorities for comfort while figuratively
stroking their mantle of office like Linus’ does his blanket. In
direct contrast, one may think that counsel (with a lower case
“c”) could fling their mantle over the back of a chair and go
home to consult the family pooch. The sliding scale concept
will account for every attitude between the notion of the work
of advocates as a ‘holy annointing’ at the one extreme and the
notion of it as a ‘McJob’3 at the other.

2

Some have been around too long and are entirely jaded, even
if the actual time ‘on the job’ has not spanned decades. Some
of these folks even imbibe ‘elevenses’, holding court at their
regular haunts nearby on the days on which they are not in
Court. Others continue to climb into the trenches with gusto
and prepare enthusiastically (or obsessively) until the day
they are no longer with us. Perhaps they continue to linger
and haunt the halls long after we cease to be aware of them.
Anyone with a story of such an encounter is invited to tell in
the next edition.
I shall leave you the amusing pastime of categorising your
colleagues when some distraction is required. But perhaps
some introspection may be in order first: what do you do,
dear reader? After a good day and after a bad one? Do your
neighbours flee when they see you dragging your lawyer’s
trolley back from Court?
What, do you imagine, is the penchant of the individual
members who occupy these boxes we call ‘chambers’? You
are no doubt aware of the predilections of your neighbours,
but what of those you are not familiar with? Would you think
that most members identify with their ‘calling’ to the point
that their mantle of office is worn even in the absence of any
audience – and even away from K-Street, in ‘civilian’ life? Or
would you say that most are people with a real interest in life
outside the peculiar confines of in K-Street?
Enough of idle musings for me, distracting as they are to
occupy oneself with – the clock is ticking and there is work
piling up. p

FOOTNOTES
1

Written with a capital “C” to distinguish ‘Counsel-at-all-times’ from
counsel (with a lower case “c”) as a career choice only.

2

In other words from the “I am ADVOCATE So-and-So, and don’t you
forget it” to the “Hello, I am Joe Soap, how can I help you?”.

3

A ‘McJob’ is work without prospect of advancement, usually resorted to
for survival when there are no accessible options available. It is highly
unlikely, given how hard it is to join this club and remain in K-Street,
that any members consider this to be a ‘McJob’. But it may very well be
that those who do not find a good position for themselves somewhere
and therefore cannot readily improve their lot end up considering their
work as such.

BAR/BALIE
BRIEF/NUUS

1st Issue April 2015

THE PERIODIC NEWSLETTER OF THE CAPE BAR

BUT, MR ARBITRATOR

W

ith the steady increase, over the past years, in the
number of counsel headed purposefully towards the
Blue Room, or the Velocity Chambers conference
room, at 09h45 each morning, with an ominously bulging
briefcase and a determined facial expression, it is perhaps good
to take stock of the arbitration environment, which currently
exists, and to analyse its advantages and disadvantages.
Among the obvious advantages is the fact that you don’t have
to stand while questioning a witness, which is a great boon to
those of us whose lumbar vertebrae are no longer what they
used to be. You don’t have to wear a white shirt, an inherently
drab garment, or that frilly neck thing which, at best, seems to
have been designed for people who dribble excessively from
the corners of their mouth. You don’t have to cope with the
weak hinges and collapsing benches of courts 21 to 25, with
judges who arrive 10 minutes late and leave 15 minutes early, or
with having the morning being crowded out by an application
for leave to appeal which your judge will hear at 09h30, which
the registrar assures you “will only take 10 minutes” and which
ploughs on until teatime.
There are other advantages, less readily apparent, to be found
in the arbitration process. One of these is time related. The
average court day allows 4 hours for the presentation of
evidence and argument. By starting an arbitration at 9:30am
and ending at 4:30pm, that time is increased by 25%. I know
that some counsel, either senior or elderly or both, protest
huffily about how exhausting it is to sit beyond the cast-instone High Court times, but there are many arbitrations which
extend the day by 30 minutes or an hour. To the best of my
knowledge, this has never led to any practitioner dying from
heat exhaustion, malnutrition or mad cow disease.
There are also many case management advantages.
An arbitrator with a firm grip on things will ensure that
interlocutory game-playing, and procedural procrastination, is
kept to a minimum. Interlocutory directions can be obtained
by the exchange of written representations, without formal
applications and oral argument. Above all, a competent
arbitrator will keep things moving. The speediest dispute of
which I am aware is one where, within the 3 weeks of initial
referral, pleadings had been exchanged, discovery made,
expert opinions tabled and the trial commenced in the fourth
week. The commercial urgency of the matter warranted
that type of expediting, and it served as a truly impressive
example of the power of arbitration to resolve things with
whatever speed is necessary. Arbitrations make it possible to
plan and control your diary, to an extent which can never be
achieved under the continuous roll system. Matters can be
set down for hearing on Fridays, on weekends, during court
recess. Hearings can also be staggered to accommodate
the schedules of practitioners and witnesses involved – the

hearing can run on 3 consecutive Fridays, or on whatever other
piecemeal arrangement is practical in the circumstances.
The arbitration referral can also specify the time within
which the award must be handed down, and arbitrators are
compelled to stick to those time limits. The disadvantages
obviously include the additional cost of briefing the
arbitrator and hiring the venue, but that aspect is largely
compensated for if the length of each day’s hearing is
extended by 30 or 60 minutes, as suggested above. The
other prominent disadvantage is the absence of any appeal
procedure although, in disputes which concern sufficiently
large amounts of money or sufficiently important issues,
the growing tendency is for parties to agree on an appeal to
a tribunal consisting of two or three arbitrators. Any such
appeal procedure should allow for an appeal as of right
(thereby saving the additional cost of an application for
leave to appeal). On a practical level, the appeal procedure
should require the parties (perhaps assisted by the arbitrator
of first instance) to convene a meeting immediately after
a notice of appeal has been lodged, in order to sensibly
and constructively discuss what documents and evidentiary
transcript should form part of the appeal record. All of us
know that this aspect can, in appeals in the ordinary course,
be painfully time consuming and frustrating.
A substantial disadvantage of the appeal regime is that awards
of arbitrators are not reported, are not generally accessible
and therefore have no precedent-setting value. That is a
pity, especially when one considers the extensive research
and analysis that goes into most arbitration awards, and the
fact that many arbitrators are retired judged or experienced
practitioners. Perhaps the time has come for Juta, Lexis
Nexis or someone equally energetic to undertake the task of
launching an arbitration law report service. The one objection,
namely that arbitration proceedings are confidential, could
in most cases be met by following the practice, applied for
example in the SA Tax Cases, of not identifying the litigants
(X v Y is normally appropriate, unless you prefer A v B) and
deleting, from the reported award, any facts which will serve
to divulge the identity of the parties involved. Such a reporting
system will obviously require practitioners involved in
arbitrations to submit awards to the publisher of the reports,
but the effort will undoubtedly prove to be worthwhile if the
process results in the body of law being created by arbitration
awards becoming accessible to the legal profession.
A process of analysis would, I believe, show that the advantages
of referring a dispute to arbitration outweigh the disadvantages.
So, the Blue Room is clearly the place. On leaving the Huguenot
Chambers lift lobby, turn towards Keerom Street and it’s the
first door to the left. You can’t miss it. p
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PROFILE INTERVIEW: ENOCH DLAKUSE

C

ontinuing the tradition, started a few editions
ago, of ublishing profiles of some of the support
staff employed in our various buildings, Louise
Liebenberg caught up with Enoch Dlakuse, the jovial
security guard who is on hand each morning, to greet those
who park their vehicles in Huguenot Chambers.
1. Where did you grow up?
I grew up in the Eastern Cape in a small town, near
Queenstown, called Cofimvaba. I went to school until
standard 9, when due to financial problems, I couldn’t
afford to finish school. In 1994, I moved to Cape Town to
look for a job.
2. How long have you worked as a security guard at
Huguenot Chambers and what did you do before?
I have been working at Huguenot Chambers for 14 years,
and I worked as a security guard before that.
3. What is the favourite part of your job? And the worst?
I like speaking to counsel and the other people and I also
like helping people. The worst part of the job is sometimes

6

worrying that there will be a robbery, and someone will
come at me with a gun.
4. What do you do in your spare time?
I love playing with my children and spending time with my
family. I have a wife, Sylvia and two children. My eldest is a
girl is 5 and her name is Asanda. My youngest is a boy, he is
2 ½ and his name is Okuhle. I love them very much.
I also like to watch TV, especially the soccer and I support
Kaiser Chiefs.
5. Have you ever prevented any crimes from being committed in Huguenot Chambers?
Yes, in about 2005, there were 5 guys that came in and they
were asking me if there was an agent in the building. I was
very suspicious because while the one man was talking to
me the others were walking around the building. When one
man went to the lift, I called for the other guards and when
they heard me calling for help, they left the building. I am
certain that they wanted to rob the chambers.
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IN MEMORY OF WARDAH GOLIATH
R G Patrick
Wardah argued endlessly, back-chatted compulsively, and
inevitably offered unsolicited commentary - always reasoned,
passionate and amusing. She took against people - usually
because she was not accorded respect as she required. She
would repent – upon suitable groveling. She bore grudges - but
willingly abandoned them. She was susceptible to flattery.
Like Queen Victoria, she preferred her flattery laid on with a
trowel. She should have been a judge. She would have been, in
a world of equal opportunity. She was the queen of Huguenot
Chambers.

T

he seventh floor – and many others in our little
community – have returned to chambers this year
with heavy hearts. Wardah Goliath died on New
Year’s Eve of a heart attack. Completely unexpected.
If ever you came to seventh floor, you will have met her, and will
no doubt remember her. Wardah was our receptionist on the
seventh floor.
If you had told me, when I moved to chambersa on the seventh
floor, seven years ago, that I would find in a Muslim Auntie,
more or less ten years my senior, a soulmate and dear friend,
I would certainly have been surprised. In my mind, a good
receptionist is like a good waiter: unobtrustive, self effacing,
inconspicuous. Wardah was none of these things, but the best
receptionist - and most loyal friend - in the world.
Wardah never wore the same outfit twice. She was one of
the most stylish people I have known. She never allowed
anyone to pass without a conversation with her. She was a
devout feminist. She read the Cape Times carefully every
day, mumbling and grumbling at articles – and there were
many - that disclosed offences in her book. She loathed, and
vociferously identified, any hint of unfair discrimination. Her
politics were ANC-sympathetic.

Wardah’s targeted grumpiness, and grudges, bore disciplinary
fruit on occasion. This was never a problem for her however.
Most recently, for example, no less than Rosenberg SC (among
the most devoted in her fan base) was appointed, by floor
senior Mitchell SC (ditto), to deal with a complaint. All knew
that there was no prospect of the anti-Wardah complaint ever
coming to anything. The tribunal was hopelessly biased, in
favour of Wardah.
Wardah knew everyone. All of the counsel, attorneys, judges,
and judges’ registrars. She knew precisely how to deal with
each one of them. She was an incurable gossip, with a wildly
camp sensibility. She could look at me in the morning, and
instantly know just how I was. She laughed at my jokes, so that
I always tried to make her laugh. My life became filled with her
lovely laughter.
One day, I required a bundle of cases prepared urgently.
Wardah ignored my pile of law reports. She made herself
tea. Then she was on the phone, gossiping and giggling like a
schoolgirl. When the conversation had gone on far too long,
in my view, I saw red. I came out of my chambers, stormed
up to her desk, and cut off the line. She looked at me with big
eyes. “That was Judge Binns-Ward!” she said. I told her I didn’t
believe her, and to copy my cases. “I promise you, it was him”
she argued. “You’re going to be in big trouble”, she predicted.
Just then, the phone rang again. She picked it up. “Hello,
judge”, she said, and paused, looking at me, an evil glint in her
eye. I became very afraid. She smiled at me, and continued
“I don’t know what happened, it just cut off. It’s Telkom”. The
conversation went on, at length. My cases waited.
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Wardah’s connections extended to the murky underworld of
counterfeit goods. She operated, from behind her desk on
a seventh floor, a high-end ladies boutique, which sold, for
example, Gucci sunglasses, Fendi handbags and Burberry
coats. At lunchtimes, the seventh floor reception area became
a sort of fashion studio workshop. The likes of Golden would
be found fitting themselves in the mirror behind the sofa, style
suggestions offered by fashion-guru Wardah.

her just how I was. They became friends with her too. For them,
no visit to Cape Town was complete without popping into
chambers to visit Wardah. She shared my concern about my
father’s recent illness with me. The last things she did when I
went off in December, on the last occasion I saw her, was to
envelope me in a hug, encourage me to enjoy a holiday filled
with sun, sea and sex, and give me cake and a card for us to
take to my parents for Christmas in Knysna.

Last year McCurdie lovingly baked a special salted caramel
cheesecake for my partner, for his birthday (“the Birthday
Cheesecake”). The Birthday Cheesecake arrived in State from
the fourteenth floor, beribboned and bowed, in McCurdie’s
special Tupperware cake casket. The Tupperware was
eyeballed and opened by Wardah. She poked and prodded and
oohed and aahed the Birthday Cheesecake. The Tupperware
was placed in the seventh floor kitchen for me to take home
that evening.

So, on New Year’s Day at 10:00, I went to Wardah’s funeral
in the Bo-Kaap. It was a sweltering day. The sloping cobbled
street was crammed with mourners. Wardah’s body was in her
house. Then it was placed on a bier, while mourners chanted
and prayed, and she was carried in front of the crowd along
the street and around the corner to the Dorp Street Mosque.
There the Imam was solicitous to those among us who were
not Muslim, explaining the various steps of grieving, and how
we should conduct ourselves. Men stood downstairs, shoulder
to shoulder, in concentric circles around her body; upstairs,
women wept. Her body was taken for burial.

For some reason I had to leave chambers urgently, early,
that day. I forgot to take the Tupperware. The next morning,
the Tupperware was empty. The Birthday Cheesecake had
vanished. Wardah’s defence was that the Birthday Cheesecake
had become res derelicta, and that she’d given it to the
security guards. All of us who then became embroiled in the
Birthday Cheesecake Scandal had to conspire to pretend to
McCurdie that the Birthday Cheesecake had been delivered
to, and enjoyed by, its intended recipient. My partner thanked
McCurdie effusively, commenting on how delicious it was. Mr
May and his cohorts were sworn to secrecy. I suspect they
were not the only ones who enjoyed the Birthday Cheesecake.
My parents, who live in Knysna, took to phoning me at chambers,
so that they could talk to Wardah, and no doubt find out from

Sponsored by:
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Last Monday evening I attended prayers for Wardah. The
counsel present each spoke about her. It has been gratifying
to see what a wonderful send-off she has been given. So fitting
for her. I’ve been honoured and humbled to be so welcomed
to participate in her rites. If, indeed, there is an afterworld, I
suspect Wardah may be found at its reception desk. I hope so.
It’s too ghastly coming to work without her here. I never dreamt
that she would not be here. Her handwriting fills my diary and
message book. I want to tell her things all the time. Salaam
Alaikum. p
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